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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COLVI N, Judge: Respondent sent petitioners a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Sections 6320
and/or 6330 (the levy determ nation) on April 15, 2004, in which
respondent determned to proceed with collection by levy from
both petitioners of income tax liabilities for 1993 and 1994 and

fromBrian N cklaus for 1995-2000.
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The sole issue for decision is whether respondent's
determ nati on was an abuse of discretion. W hold that it was
not .

Unl ess otherw se stated, section references are to the
I nternal Revenue Code. Rule references are to the Tax Court
Rul es of Practice and Procedure. References to petitioner are to
Brian N ckl aus.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
Petitioners are married and had a mailing address in Stevenson,
Washi ngton, when the petition was fil ed.

A. Petitioners’ Prior Tax Court Case Relating to Respondent’s
Lien for Petitioners’ Tax Years 1993-96

Petitioners had a prior case in this Court, N cklaus v.

Comm ssioner, 117 T.C 117 (2001), in which we sustained
respondent’s determ nation that notices of Federal tax lien for
petitioners’ 1993-96 incone tax liabilities had been properly
recor ded.

Petitioners filed Federal incone tax returns for 1993 and
1994 in Septenber 1995. 1d. at 117. Respondent prepared
substitutes for petitioners’ 1995 and 1996 returns and issued a
notice of deficiency to petitioners for their 1993-96 tax years.
Id. Petitioners did not file a petition with this Court for

1993-96. |1d.



- 3 -

Respondent assessed tax, penalties, and interest for
petitioners’ 1993-96 tax years and sent them a notice of bal ance
due for those years. 1d. at 117-118. Prior to Novenber 25,
1998, petitioners received a notice fromrespondent that
respondent intended to collect tax owed by petitioners for those
years by levy. 1d. at 118. On Novenber 25, 1998, respondent
issued a notice of levy to two banks with respect to petitioners’
tax liabilities for 1993-95. |d.

Respondent filed notices of Federal tax lien wth respect to
petitioners’ 1993-96 tax years on July 16, 1999. 1d. at 118.
Petitioners tinely requested a hearing. 1d. Respondent’s
Appeal s Ofice conducted the hearing and gave petitioners copies

of Forms 4340, Certificate of Assessnents and Paynents, for 1993-

96. 1d. at 119. After the hearing, respondent issued a notice
of determ nation sustaining the notice of Federal tax lien. |d.
at 119-120.

Petitioners tinely filed a petition wwth this Court to
obtain judicial review of respondent’s notice of determ nation
relating to the lien. A trial was held. On brief, petitioners
said that the sole issue was whether the requirenents for issuing
a Form 4340 had been net. 1d. at 120. In our opinion in that
case, we held that the requirenents for sustaining the notice of
Federal tax |ien had been net because Form 4340 establishes a

presunption that tax was validly assessed, and petitioners had
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not shown any irregularity in respondent’s assessnent procedures.
ld. at 120-122.

B. Respondent’s Notice of Levy for Petitioner’'s Tax Years 1993-
2000 and Tina Nicklaus’'s Tax Years 1993-94

Respondent prepared substitutes for petitioner’s returns for
tax years 1997-99 on February 1, 2001, and for 2000 on July 11,
2002. Respondent issued notices of deficiency to petitioner for
1997- 2000 on dates not stated in the record. Petitioner did not
file a petition in this Court for those years. Respondent
assessed tax, additions to tax, and interest for petitioner’s tax
years 1997-99 on July 14, 2003, and for his tax year 2000 on
Septenber 8, 20083.

On Septenber 9, 2004, respondent sent a Final Notice -
Notice of Intent to Levy and Notice of Your Right to a Hearing to
Tina N cklaus for incone taxes for 1993 and 1994 and to
petitioner for 1993-2000. Petitioners filed separate requests
for a hearing under section 6330(b).

Appeal s Oficer Jean Duncan (Duncan) was assigned to
petitioners’ case. Duncan gave petitioners Forns 4340 for 1993-
2000 before the hearing under section 6330(b). As part of their
section 6330(b) hearing, petitioners gave Duncan seven docunents
i ncluding petitioner’s description of respondent’s actions with
respect to petitioners’ 1993-2000 tax years and copies of various

transcripts.
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Duncan revi ewed respondent’s adm nistrative records for
petitioners and all docunments submtted by petitioners. Duncan
considered petitioners’ argunents and concluded that petitioners
had not shown that there were any irregularities in assessnent
procedures for the years in issue.

Respondent sent petitioners a Notice of Determ nation with
respect to the levy concerning their inconme tax liability for
1993 and 1994 on April 15, 2004. Respondent sent a Notice of
Determ nation to petitioner with respect to the | evy concerning
income tax he owed for 1995-2000 on April 15, 2004. Petitioners
tinely filed a petition in this Court.

On Fornms 4340 for 1995 and 1996, Tina N cklaus' s Soci al
Security nunber is partially incorrect and petitioner’s first
name i s msspelled.

OPI NI ON

A. Contentions of the Parties and Backqgr ound

Petitioners contend that respondent’s transcripts show t hat
respondent did not follow proper assessnent procedures and that
this Court lacked jurisdiction in their prior case before this
Court and in this case. Petitioners ask that we vacate the
decision in their prior case and that we remand this case to

respondent . !

! Petitioners do not contend that sec. 7491(a) applies in
this case and have not established that they net the requirenments
of sec. 7491(a)(2).
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Respondent contends that petitioners are collaterally
estopped fromalleging irregularities in the assessnent of their
tax liabilities for 1993-96. Respondent al so contends that al
requi renents have been net for respondent to collect taxes that
petitioners owe for 1993-2000.

Section 6330 (pertaining to |levies) provides for
adm ni strative and judicial review of certain collection actions.
The Comm ssioner is required to give a taxpayer witten notice
that a Federal tax lien has been filed and/or that the
Comm ssioner intends to levy and to explain to the taxpayer that
such collection actions may be chal | enged on vari ous grounds at

an admnistrative hearing. See Davis v. Conm ssioner, 115 T.C

35, 37 (2000); Goza v. Conm ssioner, 114 T.C 176, 179 (2000).

Section 6330(c)(1) requires the Appeals Ofice to obtain
verification that “the requirenents of any applicable | aw or
adm ni strative procedure have been net.” Section 6330(c)(2)
prescribes the matters that a person may rai se at an
adm nistrative hearing. Section 6330(c)(2)(A) provides that a
person may rai se issues such as spousal defenses, the
appropri ateness of the Conm ssioner's intended collection action,
and possible alternative neans of collection. See Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Conm ssioner,

supra.
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B. VWhet her This Court Has Jurisdiction in This Case

Petitioners contend that this Court |lacks jurisdiction in
this case because (1) the underlying tax liability at issue is
for enploynment or excise tax, and (2) respondent may not file a
substitute for return for individual incone tax.

1. VWhet her the Underlying Liability Is for Enpl oynent or
Exci se Tax

Petitioner contends that records that he obtained from
respondent under the Freedom of Information Act, 5 U S. C. sec.
552 (2000), show that enploynent or excise taxes, but not incone
taxes, are at issue in this case, and that respondent’s records
show that petitioners were enployers. W disagree.

On each of the Fornms 4340 for the years in issue, respondent
certified that respondent assessed individual incone tax. On the
Final Notice - Notice of Intent to Levy & Your Notice O a Right
To A Hearing, respondent identified Form 1040, U.S. |ndividual
| ncome Tax Return, as the formfor the underlying tax which
respondent seeks to collect. Petitioners wote “1040” in the
space for “Tax Form Nunber(s)” on their requests for a hearing
under section 6330. The notice of determination states that it
relates to inconme tax and the form nunber is Form 1040. W
concl ude that respondent seeks to collect Federal individual
income tax frompetitioners for 1993-94 and from petitioner for

1995-2000.



- 8 -

2. VWhet her Respondent May Prepare Substitutes for
| ndi vi dual | ncone Tax Returns

Petitioners contend that respondent nay not prepare
substitutes for returns for them because part 5.1.11.6.10 of the
| nternal Revenue Manual (IRVM (May 27, 1999) lists seven returns?
that nmay be prepared under the authority of section 6020(b) and
does not nmention Form 1040.

W di sagree. The Internal Revenue Service may prepare
substitute returns for taxpayers who fail to do so thensel ves.

Sec. 6020(b)(1);2® Cabirac v. Comm ssioner, 120 T.C. 163, 171-172

2 The seven returns are: Form 940, Enployer’s Annual
Federal Unenpl oynment Tax Return; Form 941, Enployer’s Quarterly
Federal Tax Return; Form 943, Enployer’s Annual Tax Return for
Agricul tural Enpl oyees; Form 720, Quarterly Federal Excise Tax
Ret urn; Form 2290, Heavy Vehicle Use Tax Return; Form CT-1,

Enpl oyer’ s Annual Railroad Retirenent Tax Return; and Form 1065,
U S. Partnership Return of I|ncone.

3 Sec. 6020 provides:

SEC. 6020. RETURNS PREPARED FOR OR EXECUTED BY
SECRETARY. - -

(a) Preparation of return by Secretary.--1f any
person shall fail to make a return required by this
title or by regulations prescribed thereunder, but
shal |l consent to disclose all information necessary for
the preparation thereof, then, and in that case, the
Secretary may prepare such return, which, being signed
by such person, nmay be received by the Secretary as the
return of such person

(b) Execution of Return by Secretary.--

(1) Authority of Secretary to execute return.--If
any person fails to nmake any return required by any
internal revenue |aw or regul ation nmade thereunder at
the tinme prescribed therefor, or makes, willfully or
(continued. . .)
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(2003); Mllsap v. Comm ssioner, 91 T.C 926, 936 (1988); see

also United States v. Updegrave, 80 AFTR 2d 97-5290, 97-1 USTC

par. 50,465 (E.D. Pa. 1997). |RM provisions not cited by
petitioners state that respondent nmay prepare substitutes for
Forms 1040 under section 6020(b). See, e.g., IRM pt.
3.0.273.40.3(6) (Jan. 1, 2005), pt. 5.1.15.2 (July 30, 1999). W
concl ude that respondent nay prepare substitutes for petitioners’
i ndi vidual inconme tax returns for the years in issue,* and that
this Court has jurisdiction to review respondent’s determ nation
to proceed with collection.

C. Whet her Petitioners Are Collaterally Estopped From

Contending That Irreqularities Exist in Assessnent of Their
Tax Liabilities for 1993-96

W held in Nicklaus v. Conm ssioner, 117 T.C. at 121, that

respondent had properly assessed petitioners’ tax liabilities for
1993-96 and that those liabilities remain unpaid. Respondent

contends that collateral estoppel precludes petitioners from

3(...continued)

otherwi se, a false or fraudulent return, the Secretary
shal | make such return fromhis owmn know edge and from
such informati on as he can obtain through testinony or
ot herw se.

(2) Status of returns.--Any return so nade and
subscri bed by the Secretary shall be prima facie good
and sufficient for all |egal purposes.

4 Respondent does not contend and we need not deci de whet her
the returns prepared by respondent in this case neet the
requi renents of sec. 6020(b) in all respects.
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alleging irregularities in the assessnent of their Federal incone
taxes for 1993-96

If collateral estoppel applies, issues which were litigated
and decided in an earlier case cannot be relitigated by the

parties or their privies. Mntana v. United States, 440 U. S

147, 153 (1979); Parklane Hosiery Co. v. Shore, 439 U S. 322, 326

n.5 (1979); Comm ssioner v. Sunnen, 333 U S. 591, 597 (1948).

Col | ateral estoppel protects adversaries fromthe expense and
vexation of multiple |awsuits, conserves judicial resources, and
fosters reliance on judicial action by mnimzing the possibility

of inconsistent deci sions. Montana v. United States, supra at

153-154; Meier v. Comm ssioner, 91 T.C 273, 282-284 (1988).

Col | ateral estoppel applies if the follow ng requirenents
are net: (1) The issue in the second suit is identical to the

i ssue decided in the first suit, Comm Ssioner v. Sunnen, supra at

599-600; (2) there is a final judgnent rendered by a court of

conpetent jurisdiction, Peck v. Conm ssioner, 90 T.C. 162, 166

(1988), affd. 904 F.2d 525 (9th Cir. 1990); Gamm || v.

Comm ssi oner, 62 T.C. 607, 613 (1974); (3) the parties to the

second suit are the sanme as the parties to the first suit or in

privity wwth them Peck v. Conm ssioner, supra at 166-167;

Gammi |l v. Conm ssioner, supra at 614-615; (4) the parties

actually and necessarily litigated the matters at issue, and the
resolution of those matters was essential to the prior decision,

Conmm ssi oner v. Sunnen, supra at 598, 601; (5) the controlling
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facts and | egal principles remain unchanged, id. at 599-600; and
(6) there are no special circunstances that woul d warrant nmaking

an exception to the normal rules of issue preclusion, Mntana v.

United States, supra at 162; Meier v. Conm ssioner, supra at

291-292.

These requirenents are net in this case. First, petitioners
di sputed respondent’s assessnent procedures for 1993-96 in the
prior case and in this case. Thus, identical natters are at
issue in the prior case and in the instant case. Second, our
decision in the prior case is final. Third, the parties in this
case are the parties in the prior case. Fourth, during the prior
trial, petitioners and respondent actually and necessarily
litigated respondent’s assessnent procedures for 1993-96 and
whet her respondent’s proposed coll ection action for those years
was appropriate. The resolution of those natters was essenti al
to the decision in the first suit. Fifth, the controlling facts

and | egal principles have not changed. Meier v. Conm Ssioner,

supra at 291. Sixth, petitioners do not contend, and we do not
find, that special circunstances are present that would warrant
not applying the normal rules of issue preclusion. See Mntana

v. United States, supra; Mier v. Comm SSsioner, supra at 291-292.

Thus, petitioners are collaterally estopped from all eging
irregularities in the assessnent of their Federal incone taxes

for 1993-96.
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D. VWhet her Requirenents for Collection of Petitioners’ Tax
Liabiliti es Have Been Met

1. Errors on Form 4340

An assessnent is made by recording the tax liability in the
office of the Secretary in accordance with rules or regul ations
prescribed by the Secretary. Sec. 6203. A Form 4340, absent
evidence to the contrary, is sufficient to establish that the

assessnent was properly made. United States v. Zolla, 724 F.2d

808, 810 (9th Cr. 1984); Psaty v. United States, 442 F.2d 1154,

1159 (3d Cir. 1971); N cklaus v. Conm ssioner, supra at 121.

Treasury regul ations require that the sumary record,
t hrough supporting records, identify the taxpayer. Sec.
301. 6203-1, Proced. & Adm n. Regs. Petitioners point out that
respondent m sspelled petitioner’s first name and used an
incorrect Social Security nunber for Tina N cklaus on the Forns
4340 for 1995 and 1996. Petitioners contend that the errors show
that the Fornms 4340 are unreliable, and thus the requirenents for
collection of their tax liabilities for the years in issue have
not been net. W disagree.

The Fornms 4340 for 1995 and 1996 pertain only to the tax
l[itability of petitioner. Respondent correctly stated
petitioner’s mddle initial, |ast nane, and Social Security
nunber on those Forns 4340. The erroneous Social Security nunber
for petitioner’s spouse on the Forns 4340 for 1995 and 1996 does

not affect this case because: (1) Respondent seeks to collect by
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| evy petitioner’s, and not his spouse’s, unpaid tax for those
years; and (2) an incorrect Social Security number on a Form 4340
does not invalidate the assessnent shown on the formif the

taxpayer is sufficiently identified. See Frey v. United States,

87 AFTR 2d 2001-2309, 2001-1 USTC par. 50,417 (N.D. Tex. 2001),
affd. 34 Fed. Appx. 151 (5th Cr. 2002). The Fornms 4340 for 1995
and 1996 sufficiently identify petitioner as the taxpayer whose
tax was assessed by respondent.

2. Det er m nati on by Respondent

Section 6330(c)(1) requires that, in order for the
Comm ssioner to proceed with proposed col |l ection, the Appeal s
of ficer nust verify that the requirenents of any applicable |aw
or adm nistrative procedure have been net. The record shows that
Duncan properly verified that all applicable | aws and
adm ni strative procedures governing the assessnent and coll ection
of petitioner’s unpaid tax liabilities were net.

3. Concl usi on

We concl ude that respondent’s determination to proceed with
collection frompetitioners was not an abuse of discretion.

E. Underlyving Tax Liability

Petitioners contend for the first tinme in their posttrial
brief that they may dispute their underlying tax liability. W
di sagree. First, we need not consider this issue because

petitioners raised it untinely. See dass v. Comm ssioner, 124
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T.C. _, __ (2005); Leahy v. Conm ssioner, 87 T.C. 56, 64-65

(1986). In their petition, anmended petition, and at trial,
petitioners disputed only the assessnent procedures.

Second, a taxpayer nmay dispute his or her underlying tax
liability at the section 6330 hearing only if he or she did not
receive a notice of deficiency or did not otherw se have an
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)
Petitioners do not contend that they did not receive notices of
deficiency for the years in issue. Instead, petitioners contend
only that the notices of deficiency applied to enploynent or
excise tax, not income tax. W have rejected this contention at
paragraph B-1, above.

We conclude that petitioners may not dispute their
underlying tax liability.

F. Concl usi on

We concl ude that respondent’s determination to proceed with
| evy action to collect petitioners’ tax liabilities for 1993-2000
was not an abuse of discretion.

To reflect the foregoing,

Deci sion will be entered

for respondent.




